






































































































































pursuant to which the Bulk Provider would provide to Lots within the Property, or within one or more portions
thereof, any one or more of the services referenced in Section 10.1.

10.6  Period of Deglarant Control. During the Period of Declarant Contro), the Board shali not,
without the approval of Members holding at least fifty-one percent (51%) of all Class A votes represented in
person ot by absentee ballot at an annual or special meeting of the Members of the Association, enter into a Bulk
Service Agreement which imposes on the Association or jts Members (other than Declarant or 2 Developer which,
in either case, agrees in writing thercto) any obligation to pay the dircct costs of construction of any cables, lines
or other facilities or equipment for any cable television, community satellite television, high speed Internet,
sceurity monitoring or electronic entertainment, information, data, or communication or seeurity services, but
nothing in this Section 10.6 shall prevent the Board from entering into, or require approval by the Members of,
any Bulk Service Agreement which imposes on the Association or its Members installation, connection, service
charge or similar charges or fees which do not excecd those gencrally prevailing at the time within (he greater
‘Tucson, Arizona, area, or which includes as a component of the monthly fee charged by the Bulk Provider

amortization of some or all of its capital costs and related costs in providing services under the Bulk Service
Agreement.

End of Article 10
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ARTICLE 11

DISPUTE RESOLUTION FOR DEVELOPMENT AND
CONSTRUCTION RELATED MATTERS

11.t Background. It is Declarant’s intent that all Improvements constructed by any builder who
may construct a Residential Unit or other building within the Project including, without limitation, any Developer
and Declarant (cach, a “Builder” and, collectively, the “Builders”) shall be built in compliance with alt applicable
building codes and ordinences and will be of a quality that is consistent with good construction and development
practices. Nevertheless, disputes may arise as to whether a defect exists with respect to the construction by a
Builder of amy of the Improvements constructed within the Project and a Builder’s respomsibility therefor. [t is the
intent of the Builders that all dispytes and claims regarding Alleged Defects (as defined belaw) be resolved
amicably, and without the necessity of time-consuming and costly litigation. Accordingly, the Association, the
Board, the Builders and all Owners shall be bound by the claim resolution procedures, provisions and limitations
set forth or described in this Article 11.

1.2 Limitation og Owners' Remedies. In the event that the Association, the Board or any
Owner (collectively, “Claimant™) claims, contends or glleges that any portion of a Rusidential Unit or other
building or improvement on a Lot, any Common Area Improvements or any other part of any Project is defective
or that one cr more of the Builders, their agents, consultants, contractors or subcontractors (collectively,
"Agents”) were negligent in the planning, design, cngineering, grading, construction or ather development thereof
(collectively, an “Alleged Defect™), the only right or remedy that any Claimant shall have with regard to any such
Alleged Defect is the right to have the Alleged Defect repaired and/or replaced by the Builder which was
responsible for the construction of the Improvement which is the subject of the Alleged Defect, but such right or
remedy shall only be available if and to the extent such Builder is, at that time, still obligated to repair such
Alleged Defect pursuant to applicable statutes or common Jaw or Ppursuant to any applicable rules, regulations and
guidelines imposed by the Arizona Registrar of Contractors {the “Applicable Laws™). By accepting a deed to a
Lot, each Owner shall, with respect to any Alleged Defect(s), be deemed to have waived the right to seek damages
or other legal or equitable remedies from any Builder or from any affiliates, subcontractors, agents, vendors,
suppliers, design professionals and materialmen of any Builder under any common law, statutes and other theories
of liability, mcluding, but not limited to, negligence, tort and strict liability. Under no circumstances will any
Builder or Declarant be liable for any consequential, indirect, special, punitive or other damages, including, but
not limited to, any damages based on a claim of diminution in the value of the Claimant’s Lot or Residential Unit
and each Owner, by accepting & deed to & Unit, shell be deemed to have waived its right to pursue any such
damages. R shall be a condition to a Claimant’s rights and & Builder’s obligations under this Article that the
Claimant fully and timely abide by the requirements and conditions set forth in this Article. To accommodate the
Builders’ right 10 repair and/or replace an Alleged Defect, the Builders hereby reserve the right for themselves to
be notified of all such Alleged Defects and to enter onto the Project, Common Areas and Lots to inspect, repair
and/or replace such Alleged Defect(s) as set forth herein.

113 Notice of Alleged Defect. In the event that a Claimant discovers any Alleged Defect,
Claimant shall within fifteen (15) days of discovery of the Alleged Defect provide the Builder which constructed
the Improvement which is the subject of the Alleged Defect with written notice of the Alleged Defect, and of the
specific nature of such Alleged Defect (“Notice of Alleged Defect™).

11.4  Right to Enter, Ins; air and/or lace. Within a reasonablc time after the receipt
by a Builder of a Notice of Alleged Defect, or the independent discovery of any Alleged Defect by a Builder, such
Builder shall have the right, upon reasonable notice to Claimant and during normal business hours, to enter onto
or into, as applicable, the Lot and the Residential Unit and other Improvements thereon, Common Area or other
part of the Project as may be necessary or appropriate for the purposes of inspecting and/or conducting testing

4]
17087534

, Pg: 47 of §7

NCOONO  #=00~JboH




and, if deemed necessary by the Builder, repairing and/or replacing such Alleged Defect. In conducting such
inspection, testing, tepairs and/or replacements, Builder shal] be entitled to t2ke any actions as it shall deem
reasonable and Tnecessary under the circumstances to Tepair of correct any such Alleged Defect.

1.5 No Additionat Qbligations; Iitevocability and Waiver of Right. Nothing set forth in this
Section shall be construed to impose any obligation on Builders to inspect, test, repair or replace any item or
Alleged Defect for which Builders are not otherwise obligated to do so under Applicable Laws or by contract,
Specifically, a Builder's obligation to repair and/or replace an Alleged Defect shall expire upon the expiration of
any applicable warranty provided by Builder for such item, if any, or on any later applicable date which the
Applicable Laws specify or recognize as the date(s) through which a contractor is responsible for such Alleged
Defect. The right of Builders to enter, inspect, fest, repair and/or replace reserved hereby shall be irrevocable and

may not be waived or otherwise terminated except by a writing, in recordable form, executed and recorded by
Builders.

116 Tolling of Staty imitations. In no event shall any statutes of limitations be tolled

during the period in which a Builder conducts any inspection or testing of any Alleged Defects.

1.7 Binding Arbitration. In the event of a dispute between or among a Builder, its contractors,
subcontractors or brokers or their agents or employees, on the one hand, and any Unit Owner or the Association,
on the other hand, regarding any controversy or claim between the parties, including any claim based on contract,
tort, statute or any other theory of liability arising out of or relating to the rights or duties of the parties under this
Declaration, the design or construction of the Project, any Lot or any Residential Unit or other Improvement
thereon, any Commen Area Improvement or any part of the Project or an Alleged Defect, the matier shall be
resolved by binding arbitration conducted in accordance with the requirernents, terms and provisions set forth in
this Section 11.7,

117.1 [nitiation of Arbitration. The arbitration shall be initiated by ecither party delivering
to the other a Notice of Intention to Arbitrate as provided for in the American Arbitration Association ("AAA™)
Commercial Arbitration Rules, as amended from time to time (the “AAA Rules”).

11.7.2 Conditign to Initiation of Arbitration. In the event & dispute ariscs regarding an

Alleged Defect and the Claimant is the Association, the Association must provide written notice to all Members
prior 10 initiation of any proceeding or arbitration agamst a Builder which notice shall (at a minimum) include (i)
a description of the Alleged Defect; (ii) a description of the Builder’s position rclated to such Alleged Defect and
any attempts of the affected Builder to correct such Alleged Defect and the opportunities provided fo the affected
Builder to comrect such Alleged Defect; (iii) a certification from an engineer licensed in the Stawc of Arizona,
confirming its opinion of the existence of such Alleged Defect and a resume of such engineer; (iv) the estimated
cost to repair such Alleged Defect; (v) the name and professional background of the attomney retained by the
Association to pursue the claim against the Builder and a description of the relationship between such attormey
and member(s) of the Board of Directors, if any; (vi) a thorough description of the foe arrangement or proposed
fee arrangement between such attorney and the Association; (vii) the estimated attomeys® fees and expert fees and
costs necessary to pursuc the claim against Builder(s) and the source of the funds which will be used to pay such
fees and expenses; (viii) the estimated time necessary to conclude the action against Builder; and (ix) an
affirmative statemen from the Board of Directors that the action is in the best miterests of the Association and its
Members. In the cvent the Association recovers any funds from Declarant(s) (or any other Person) to repair an

Alleged Defect, any excess funds remaining after repair of such Alleged Defect shall be paid into the
Association’s reserve fund.

11.7.3 Govemning Procedurcs. The arbitration shall be conducted in accordance v./ith the
AAA Rules and AR S. § 12-1501 et. seq. In the event of a conflict between the AAA Rules and this Section, the
Pprovisions of this Section shalj govern.
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t11.7.4  Appointment of Arbitrator. The parties shall appoint a single Arbitrator by mutual
agreement. If the parties have not agreed within ten (10) days of the date of the Notice of Intention to Arbitrate
on the selection of an arbitrator willing to serve, the AAA shall appoint a qualified Arbitrator to serve. Any
arbitrator chosen in accordance with this Subsection is referred to in this Section as the “Arbitrator”.

11.7.5 Qualifications of Arbitrator. The Arbitrator shall be neutral and impartial. The
Arbitrator shall be fully active in such Arbitrator’s occupation or profession, knowledgeable as to the subject
matier involved in the dispute and experienced in arbitration proceedings. The foregoing shall not preclude
otherwise qualified retired lawyers or Judges.

11.7.6 Disclosure, Any candidate for the role of Arbitrator shall promptly disclose to thF
parties all actual or perceived conflicts of interest involving the dispute or the parties. No Arbitrator may serve if
such person has a conflict of interest mvolving the subject matter of the dispute or the parties. If an Arbitrator
resigns or becomes unwilling to continue to serve as an Arbitrator, 4 replacement shall be selecied in accordance

with the procedure set forth in Subsection 11.7.4 above.

11.7.7 Compensation. The Arbitrator shall be fully compensated for all time spent in
connection with the arbitration proceedings in accordance with the Arbitrator’s hourly rate, unless otherwise
agreed to by the parties, for all time spent by the Arbitrator in connection with the arbitration proceeding.
Pending the final award, the Arbitrator’s compensation and expenses shall be advanced equally by the parties.

11.7.8 Preliminery Mearing. Within thirty (30) days afler the Arbitrator has been
appointed, a preliminary hearing among the Arbitrator and counsel for the parties shall be held for the purpose of
developing a plan for the Tmanagement of the arbitration, which shall then be memorialized in an appropriate
ordcr. The matters which may be addressed include, in addition 1o those set forth in the AAA Guidelines, the
fellowing: (i) definition of issues; (ii) scope, timing and types of discovery, if any; (jii) schedule and place(s) of
hearings; (iv) setting of other timetables; (v) submission of motions and briefs; (vi) whether and to what extent
expert testimony will be required, whether the Arbitrator should engage one or more neutral experts and whether,
if this is donc, engagement of experts by the Parties can be obviated or minimized; (vii) whether and to what
extent the direct testimony of witnesses will be received by affidavit or written witness statement; and (viii) any
other matiers which may promote the efficient, expeditious and cost-effective conduct of the proceeding.

11.7.9 Management of_the Arbitration. The Arbitrator shall actively manage the

proceedings as the Arbitrator deems best so as to make the proceedings expeditious, economical and less
burdensome than litigation.

11.7.10 Confidentiality. Al papers, cdocuments, briefs, written communication, testimony
and transeripts as well as any and all arbitration decisions shall be confidential and not disclosed to anyone other
than the Arbitrator, the parties and the parties attorneys and expert witnesses (where applicabl_e to their
testimony), except that, upon the prior written consent of all partics, such information may be divulged to
additional third parties. All third partics shall agree in writing to keep such information confidential.

11.7.1 Hearings, Hcarings may be held at any place within the State of An'zqna
designated by the Arbitrator and, in the case of particular witnesses not subject to subpoena at the usual hearing
site, at a place where such witnesses can be compeiled to attend.

11.7.12 Einal Awerd. The Arbitrator shall promptly, within sixty (60) days of the
conclusion of the proceedings or such longer period as the parties mutually agree, determine the claims of the
parties and render a final award in writing. The Arbitrator may award the prevailing party in the proceeding all or
a part of such party’s reasonable attorneys’ fees and expert witness fees, taking into account the final result of
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arbitration, the conduct of the parties and their counsel in the course of the arbitration and other relevant factors.
The Arbitrator shall have absolutely no ability or authority to award any damages of any kind except for the actual
Cost 1o repair any defect for which a Builder is found to be responsible and which such Builder fails to correct.
Accordingly, except for the actual damages referred 1o in the preceding sentence, the Arbitrator shall not award
indirect, consequential, special, punitive or other damages. The Arbitrator shall assess the costs of the
proceedings {including, without limitation, the fees of the Arbitrator) against the non-prevailing party.

11.7.13 Statute of Limitations. All statutes of limitation applicable to claims which are
subject to binding arbitration pursuant to this Section shall apply to the commencement of arbitration proceedings

under this Section, If arbitration proceedings arc not iitiated within the applicable period, the claim shall forever
be barred.

11.8  Approval of Legal Procgedings. The Association shall not incur attorneys’ fees or other
legal expenses in comnection with any legal Pproceedings without the written approval of Owners holding more
than two-thirds (2/3) of the total votes in the Association, exctuding the vote of any Owner who would be &
defendant in such proceedings. The Association must finance any such legal proceeding with monies that are
specifically collected for same and may not borrow money or use working capital or reserve funds or other
monies collevied for specific Association obligations other than legal fees. In the event that the Association
commences any legal proceedings, all Owners must notify prospective purchasers of the existence of such legal
proceedings and must provide such prospective purchasers with a copy of any applicable notice provided by the
Association in accordance with Subsection 11.7.2. This Section shall not apply to legal proceedings initiated by
the Association to collect any unpaid Assessments levied pursuant to this Declaration or to enforce against any

Unit Owners (other than a Declarant or a Builder) any covenants, conditions, restrictions or casements contained
in this Declaration.

119 ~ As-Built Congitions. Various engineering and architectural plans pertaining to the Project,
including, but not limited to, the Plat, subdivision maps, grading plans, plot plans, improvement plans and
building plans (collcctively, the “Plans™), contain dimensions regarding certain aspects of the Lots, Common
Areas and other parts and aspects of the Project. By acceptmg a deed to a Lot, each Ovmner shall be deemed to
have acknowledged and agreed that (a) if there is & discrepancy between the Plans and the actual as-built
conditions of any Lot, Corrunon Area or any other Improvement within the Project, the as-built conditions will
control and be decrned to be accepted as-is by the Owner; (b) the usable or buildable area, location and
configuration of the Lot, Common Areas and any other [mprovements located within the Project may deviate
from the Plans or from any other display or configuration related thereto; (c) the location, size, height and
composition of all walls and fences to be constructed on or as part of a Lot or adjacent thereto shall be determined
by Builders in their sole and absolute discretion. Despite the Plans or any other materials that may exist, Builders
shall be deemed to have made no representations, warrantics or assurances with respect ta any such matters or
with respect to the size, height, location or composition of any wall or fence to be constructed on or adjacent to
any Lots; and (d) cach Owner waives the right to make any demands of or claims against Builders as a result of
any discrepancies between the Plans and any actual as-built conditions of any Lot.

1110 Limitation on Declaragnt's and Builders’ Liability. Notwithstanding anything to the

contrary herein, it is expressly agreed, and each Owner, by accepting title to a Lat and becoming an Owner, end
cach other person, by acquiring any interest in the Project, acknowledges and agrees, that nieither Declarant nor
Builders (including, but not limited to, eny assignee of the interest of Declarant or a Builder) nor any partner,
shareholder, officer, director, employee or affiliate of Declarant or a Builder shall have any personal liability to
the Association, or to any Owner, Member or other Person, arising wnder or in connection with this Declaration or
resulting from any action or failure to act with respect to this Declaration, the Association or the Committee
except, i the case of Declarant and Builders (or their assignees), to the extent of their respective interests in the
Project; and, in the event of a judgment against any such partics no exccution or other action shall be sought or
brought thereon apainst any other assets, nor be a lien upon such other assets, of the judgment debtor. Neither
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Dcc:;rant'nqr the Association shall be liable for any theft, vandalism, disturbance, accident, unsuthorized entrance
or other similar oceurrence or breach of the peace or secunty which may occur or take place within the Project,

Eng of Article 11
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IN WITNESS WHEREOF, the undersigned have executed this instrument as of the date
first set forth above,

MOUNTAIN VIEW RANCH DEVELOPMENT JOINT
VENTURE, LLC, an Arizona limited liability company

By: Holualoa Mountain View Ranch, LLC, an Arizona
limited liability company
Its: Manager

By: Holualoe Arizona, Inc., an Atizona
corporation
Its: Manager

By:
Name:

Title: TNAN

LAWYERS TITLE AGENCY OF ARIZONA, INC., as
Trustee of its Trust No. 7539-T and not personally

8 %UB U

Title:
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MOUNTAIN VIEW RANCH INVESTMENT JOINT
VENTURE, LLC, an Arizona limited liability company

By:  Holualoa Mountain View Ranch, LLC, an Arizona
limited Yability company
Its: Manager

By:  Holualoa Arizona, Inc., an Arizona
corporation

Its:

LAWYERS TITLE AGENCY OF ARIZONA, INC, as
Trustet of its Trust No. 18101-T and not personally
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STATE OF ARIZONA )

) ss.
County of Flmﬂ )
h
Acknowledged before me this ‘3 day of Avrl \ . 2006, by
\ VALY A ,the YP. Fmawnce. of Holualoa

Arizona, Inc., an Arizona corporation, the Manager of Holualoa Mountain View Ranch, LLC, an Arizona limited
liability company, the Manager of Mountain View Ranch Development Joint Veature, LLC, \an Arizona limited

hability company, on behalf of such entities. W

Notary Public

My Commwmon Fxpm:s

4120 oy
STATE OF ARIZONA
SS.
County of
Acknowledged before me this [7 day of HTD(’ L/ , 2006, by

, the of Lawyers

Title #eawney of Arizona, Inc., as Trustec of its Trust No. 7539-T and not personally, on behalf of such
corporatian.

~—

Notary Public
‘ 5 = "'”'”"°‘b‘"r’ﬂ't‘ih L SEAL
MICHELLE REED
T '- NOTARY PUBLIC-ARIZONA
S/ . PIMA COUNTY
My Comm. Exp. Nov. 4, 2008
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STATE OF ARIZONA )
) ss.
County of _ﬁm a )
Acknowledp before me this ,3#‘ day of A piri | , 2006, by
R\(an{ ]TZ a;,)?z wnawn , the ) of Holualoa

Anizona, Inc_, an Arizona corporation, the Manager of Holualoa Moumtain View Ranch, LLC, an Arizona limited
liability company, the Manager of Mountain View Ranch Investment Joint Venture, LLC, an Arizona limited

liability comp:umy, on behalf of such entities.

Notary Public
My Commission Expires:
1120/04
STATE OF ARIZONA )
) ss.
County of Y| }
Acknowledged beforr me this _\ | day of Q‘QC W\ , 2006, Dby

, the of Lawyers
Title Mgeney of Arizona, Inc, as Trustee of its Trust No. 18101-T and not personally, on behalf of such
corporation.

Notary Public

My Commission Expires:

OFFICIAL SEAL

o 3s | NOTARY PUBLIC-ARIZONA

QA - PIMA COUNTY
="My Comm. Exp. Nov. 4, 2000
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EXHIBIT A

LEGAL DESCRIPTION

Lots 133 through 362, inclusive, and those portions of Common Area “B” (Open Space) located
north of Interstate 10, of Mountain View Ranch, a subdivision of Pima County, Arizona
according Lo the map or plat thereof of record in the office of the County Recorder of Pima
County, Arizona, in Book 54 of Maps and Plats at Page 5 thereof.
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EXHIBIT B
ADDITIONAL PROPERTY
Lots 1 through 84, inclusive, and Lots 92 through 132, inclusive, Common Area “A” (Private
Streets), and those portions of Common Area “B” (Open Space) located south of Interstate 10, of

Mountain View Ranch, a subdivision of Pima County, Arizona according to the map or plat

thereof of record in the office of the County Recorder of Pima County, Arizona, in Book 54 of
Maps and Plats at Page 5 thereof.
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